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Plaintiff -Appellant , 
v . 
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Claimant-Appellee . 

ON APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE MIDDLE DISTRICT OF FLORIDA 



BRIEF OF THE UNITED STATES AS AMICUS CURIAE 
IN PARTIAL SUPPORT OF CLAIMANT-APPELLEE KINGDOM OF SPAIN 

STATEMENT OF INTEREST 

Pursuant to 28 U.S.C. § 517 and Federal Rule of Appellate 
Procedure 29(a), the United States submits this brief as amicus 
curiae in support of claimant-appellee Kingdom of Spain' s 
interpretation of certain international agreements governing the 
immunity of sunken warships in United States courts. 

The United States has a substantial interest in the proper 
interpretation of maritime and international laws that protect 
sunken vessels, both as to ships owned by the United States and 
as to those owned by foreign sovereigns. The United States also 
cooperates with foreign states to protect underwater cultural 



heritage, including objects found at sea that are of historical, 
archaeological, or cultural interest. 

These matters have special significance where the sunken 
vessel in guestion is a warship. The United States owns 
thousands of vessels that have been lost in domestic, foreign, 
and international waters along with their crews and cargo. As 
the most remote depths of the ocean become accessible through 
sophisticated technology, there is an urgent need to protect 
these sunken vessels and their wreck sites from unauthorized 
disturbance and recovery. Such actions threaten the cultural 
heritage and maritime graves associated with sovereign vessels 
and, in the case of warships, may also threaten the national 
security interests of the vessel's flag state. 

The United States also has a strong interest in ensuring 
that its reciprocal treaty obligations to foreign sovereigns are 
fulfilled. As discussed below, such obligations reguire the 
United States and Spain to afford each other' s shipwrecks the 
same assistance and protection and the same immunities granted to 
their own sunken ships. Fidelity to these obligations is a 
substantial foreign policy interest of the United States. 
Abiding by such provisions also helps to ensure that the United 
States' own sunken vessels, their contents, and their debris 
sites are likewise protected from unauthorized exploration or 
exploitation in the future. 
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STATEMENT OF THE ISSUE 

Whether international agreements predating the Foreign 
Sovereign Immunities Act foreclose an in rem action in United 
States courts against the wreck of a Spanish warship. 

STATEMENT OF THE FACTS 

1. In March 2007, Odyssey Marine Exploration, a company 
specializing in deep-ocean shipwreck exploration and recovery, 
surveyed a site in international waters roughly 100 miles west of 
the Strait of Gibraltar. Doc. 270, at 7. Odyssey recovered an 
artifact from the site, deposited it with the U.S. District Court 
for the Middle District of Florida, and commenced an in rem 
action to obtain (among other relief) either ownership of the res 
under the law of finds or an award for services under the law of 
salvage. Id . at 7-8. 

Spain, Peru, and various individuals filed claims against 
the res. Doc. 270, at 8. Spain contended that the res was the 
remains of the Nuestra Sehora de las Mercedes, a Spanish vessel 
sunk by the British in a naval engagement in 1804 that led to a 
declaration of war between the two countries. Id . at 6, 8. Peru 
and the individual claimants contended that they possessed rights 
to cargo carried aboard the Mercedes when it was sunk. Id . at 8. 

2. The district court 1 found that the res that was the 
subject of Odyssey's suit was the Nuestra Sehora de las Mercedes, 



1 The district court, in its order dismissing Odyssey's suit, 
adopted the magistrate judge's report and recommendation. Doc. 
270, at 4. 

-3- 



and was thus "a naval vessel of Spain." Doc. 270, at 2-4. The 
court concluded that Odyssey's suit was accordingly subject to 
dismissal under both the Foreign Sovereign Immunities Act, id . at 
20-28, 31-33, and "existing international agreements to which the 
United States [was] a party at the time of enactment"--namely, 
the 1902 Treaty of Friendship and General Relations with Spain 
and the 1958 Convention on the High Seas, id . at 29-31. The 
court dismissed all claims against the res for lack of subject 
matter jurisdiction, and ordered Odyssey to return the res to 
Spain following resolution of any appeal of the court's order. 
Id . at 5. Odyssey, Peru, and the individual claimants appealed. 

SUMMARY OF THE ARGUMENT 
If, as the district court found, the subject of Odyssey's in 
rem action is a Spanish warship, the 1958 Convention on the High 
Seas and the 1902 Treaty of Friendship and General Relations with 
Spain foreclose Odyssey' s claims under the law of salvage or the 
law of finds. Article 8 of the High Seas Convention provides 
that " [w] arships on the high seas have complete immunity from the 
jurisdiction of any State other than the flag State." Article X 
of the Treaty of Friendship and General Relations with Spain 
requires the United States to afford the sunken vessels of Spain 
"the same assistance and protection and the same immunities which 
would have been granted to its own vessels in similar cases." 
Spain' s vessels are accordingly entitled to the same protections 
as United States vessels under the Sunken Military Craft Act-- 
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protections that grant warships immunity from disturbance, 
possession, and claims under the law of finds or for salvage 
absent the sovereign owner's express permission. 

These agreements, by their plain terms, foreclose in rem 
admiralty suits against sunken Spanish warships. Odyssey's 
suggestion that these provisions do not apply to Spanish warships 
on commercial service, or apply solely to vessels themselves and 
not to their cargo, are belied by the language and purpose of 
these authorities and should be rejected. 

ARGUMENT 

I. THE DISTRICT COURT CORRECTLY HELD THAT INTERNATIONAL 
AGREEMENTS PREDATING THE FOREIGN SOVEREIGN IMMUNITIES 
ACT PRECLUDE IN REM SUITS AGAINST SPANISH WARSHIPS, 
THEIR CONTENTS, AND THEIR DEBRIS SITES. 

The United States takes no position on the district court's 
resolution of factual issues or the merits of any dispute between 
Spain and Peru. Assuming, as the district court found, that the 
res is a Spanish warship, international agreements of the United 
States preclude Odyssey's suit. 

1. Under the Foreign Sovereign Immunities Act ("FSIA") , 
foreign states and their property are immune from jurisdiction of 
United States courts unless one of an enumerated set of statutory 
exceptions applies. 28 U.S.C. §§ 1604, 1609. This immunity, 
however, is "[s]ubject to existing international agreements to 
which the United States is a party at the time of enactment." 
Id . Accordingly, if such preexisting international agreements 
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establish that Spanish warships are not subject to suit in United 
States courts, that result obtains regardless of the FSIA's 
immunity provisions. Two international agreements to which the 
United States was a party when the FSIA was enacted so provide. 

The Convention on the High Seas, 450 U.N.T.S. 82, was 
adopted in 1958 "as generally declaratory of established 
principles of international law." Article 8 of the Convention 
states that " [w] arships on the high seas have complete immunity 
from the jurisdiction of any State other than the flag State," 
and defines a warship as "a ship belonging to the naval forces of 
a State and bearing the external marks distinguishing warships of 
its nationality, under the command of an officer duly 
commissioned by the government and whose name appears in the Navy 
List, and manned by a crew who are under regular naval 
discipline." Article 9 of the Convention, by comparison, limits 
the immunity of other state-owned vessels to noncommercial 
conduct: "[s]hips owned or operated by a State and used only on 
government non-commercial service shall, on the high seas, have 
complete immunity from the jurisdiction of any State other than 
the flag State." 2 



2 Articles 95 and 96 of the 1982 United Nations Convention on 
the Law of the Sea ("UNCLOS") , 1833 U.N.T.S. 3, maintain the same 
distinction. The United States generally recognizes UNCLOS as 
reflective of customary international law that "protects and 
strengthens the key principle of sovereign immunity for warships 
and military aircraft." President's Transmittal of UNCLOS and 
the Agreement Relating to the Implementation of Part IX to the 
U.S. Senate with Commentary, 34 I.L.M. 1393, 1412 (Oct. 7, 1994). 
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Article X of the Treaty of Friendship and General Relations 
with Spain, 33 Stat. 2105 (1903), provides that "[i]n cases of 
shipwreck, damages at sea, or forced putting in, each party shall 
afford to the vessels of the other, whether belonging to the 
State or to individuals, the same assistance and protection and 
the same immunities which would have been granted to its own 
vessels in similar cases." The United States protects its 
military vessels through the Sunken Military Craft Act, Pub. L. 
No. 108-375, tit. XIV, 118 Stat. 1811, 2094-98 (2004). 3 The Act 
prohibits "any activity directed at a sunken military craft that 
disturbs, removes, or injures any sunken military craft" except 
as otherwise authorized, and provides that "[n]o person may 
possess, disturb, remove, or injure any sunken military craft" in 
violation of its provisions or other applicable law. Id . § 1402, 
118 Stat. 2094-95. The Act states that the law of finds shall 
not apply to "any United States sunken military craft, wherever 
located, " and that no salvage rights or awards shall be granted 
with respect to such vessels absent the United States' express 
permission. IcL §§ 1406(c)(1), (d)(1), 118 Stat. 2097. 



3 The United States also protects several of its sunken 
vessels, including the U.S.S. Monitor and the U.S.S. Arizona, 
under the National Marine Sanctuaries Act, 16 U.S.C. §§ 1431 et 
seg . , and related laws applicable to National Parks, Seashores, 
and Monuments. Regulations under the Act specify that "[t]he 
same degree of regulatory protection and preservation planning 
policy extended to historical resources on land shall be 
extended, to the extent practicable, to historical resources in 
the marine environment within the boundaries of designated 
National Marine Sanctuaries. 15 C.F.R. § 922.2(e). 
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Where the subject of a suit is a Spanish warship, the 
consequence of these international agreements is clear. Under 
the High Seas Convention, the res is immune from the jurisdiction 
of United States courts. Under the Treaty of Friendship, the res 
is entitled to the same protections as a United States warship-- 
including from unauthorized disturbance, possession, and claims 
under the law of finds or salvage absent Spain's permission. 

2. Odyssey contends (Br. 35, 37) that a Spanish warship "is 
not entitled to sovereign immunity if it is engaged in commercial 
activities," and that the High Seas Convention "provide [s] that 
state-owned vessels (including those nominally characterized as 
warships) are not entitled to sovereign immunity if they are 
engaged in commercial activities." 4 That suggestion is contrary 
to the explicit language of Article 8 of the Convention, which 
defines warships on the basis of a vessel's state ownership, 
command, and markings rather than the noncommercial nature of its 
mission. The point is reinforced by the Convention's distinction 
between warships, governed by Article 8, and other state-owned 
vessels, governed by Article 9: the latter class of vessels must 
be "used only on government non-commercial service" in order to 
qualify for immunity from the jurisdiction of foreign states, but 
the Convention imposes no similar restriction on warships. See 



Commercial activities of the sort at issue here were also 
conducted by American and English warships at the time. See Act 
of April 23, 1800, art. XXIII, 2 Stat. 45, 48; 1 Reg. Deb. Appx . , 
18th Cong., 2d Sess. 53 (1825), reproduced at Doc. 131-9:14. 
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also UNCLOS arts. 95-96. Odyssey's attempt (Br. 35 & n.13) to 



conflate the immunity of warships with the more limited immunity 
of other state-owned vessels under Article 9 accordingly fails. 5 

Odyssey' s distinction between commercial and noncommercial 
service is equally irrelevant to the United States' obligations 
under the Treaty of Friendship and General Relations with Spain. 
Odyssey acknowledges (Br. 36) that the Treaty requires a Spanish 
ship to be "accorded the same treatment as a similarly situated 
United States vessel--no more, no less." The Sunken Military 
Craft Act extends its protections to all United States "sunken 
military craft," a term that includes "any sunken warship, naval 
auxiliary, or other vessel that was owned or operated by a 
government on military noncommercial service when it sank." 
Pub. L. No. 108-375, tit. XIV, § 1408 (3) (A) , 118 Stat. 2098. 

Odyssey contends (Br. 38-39) that the final clause of this 
definition, requiring that a vessel be "on military noncommercial 
service when it sank, " applies not only to "other vessels" owned 
or operated by a government but to warships and navy auxiliary 
vessels. That reading is incorrect. As Odyssey acknowledges 



5 Odyssey' s reliance (Br. 35-36 & nn. 13-14) on the Brussels 
Convention for the Unification of Certain Rules Relating to the 
Immunity of State-Owned Vessels, Apr. 10, 1926, 196 L.N.T.S. 199, 
is likewise misplaced. The Brussels Convention, to which the 
United States is not a party, was well known when the High Seas 
Convention was adopted in 1958. The latter Convention maintains 
a clear distinction between warships and other government-owned 
vessels. Even if the Brussels Convention did not contain a like 
distinction--which it does, see art. 3(1) --it could not supersede 
the subsequent, more widely ratified High Seas Convention, which 
reflects "established principles of international law." 
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(Br. 38 n.16), "[t]he manifest congressional intent of the SMCA 
was *to protect sunken United States military vessels, aircraft 
and spacecraft,'" without qualification as to the commercial 
conduct of such vessels. See H.R. Conf. Rep. No. 108-767, at 517 

(2004) . Consistent with such a purpose, the Act does not impose 
any requirement of noncommercial service in granting immunity to 
military aircraft and spacecraft. See Pub. L. No. 108-375, 
tit. XIV, § 1408 (3) (B), 118 Stat. 2098. Odyssey offers no 
justification for treating the immunity of seafaring military 
vessels differently. Warships and other military ships, like 
military aircraft and spacecraft and unlike other vessels, are 
typically outfitted for national security purposes with 
particular capabilities and technologies; concern over the 
unauthorized disturbance of such vessels and their contents does 
not turn on whether the ship was fulfilling a commercial function 
at the time it was sunk. See Dep't of State, Protection of 
Sunken Warships, Military Aircraft and Other Sunken Government 
Property, 69 Fed. Reg. 5647, 5648 (Feb. 5, 2004) ("[S]unken State 
craft may contain objects of a sensitive national security, 
archaeological or historical nature. They often also contain 
unexploded ordnance that could pose a danger to human health and 
the marine environment if disturbed . . . .") . 6 



6 In this regard, amici Members of Congress are mistaken to 
suggest that their reading of the Act, which would permit private 
parties to explore and remove sensitive contents of U.S. military 
vessels, is less "deleterious to U.S. national security" (Br. 3). 
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Were there ambiguity on the issue, the Act specifically 
requires that its terms "be applied in accordance with generally 
recognized principles of international law and in accordance with 
the treaties, conventions, and other agreements to which the 
United States is a party." Pub. L. No. 108-375, tit. XIV, 
§ 1406(b), 118 Stat. 2097. The Convention on the High Seas, 
which was adopted as "declaratory of established principles of 
international law, " makes clear that noncommercial conduct is not 
a prerequisite for granting immunity to warships. See supra 
pages 8-9. Warships under the Sunken Military Craft Act are 
treated no differently: their immunity from disturbance, salvage, 
and the law of finds, like that of military aircraft and 
spacecraft, inheres in their status as vessels of war. It does 
not turn on the noncommercial nature of their service at the time 
of their sinking. 7 

Odyssey and amici Members of Congress incorrectly suggest 
that statements by the State Department and the Navy contradict 



7 Odyssey suggests (Br. 36) that the Public Vessels Act, 
46 U.S.C. §§ 31101 et seq . , waives a warship's immunity in the 
circumstances of this case. But that Act, which authorizes in 
personam suits against the United States for salvage services 
rendered to public vessels, 46 U.S.C. § 31102, does not alter the 
Sunken Military Craft Act's prohibition on any salvage rights or 
awards for sunken warships "without the express permission of the 
United States." Pub. L. No. 108-375, tit. XIV, § 1406(d)(1), 118 
Stat. 2097. By virtue of the Treaty of Friendship and General 
Relations, salvage rights over sunken Spanish warships likewise 
require Spain's express permission. Odyssey does not claim to 
have possessed such permission. Even if it had, the Public 
Vessels Act authorizes only in personam suits, not in rem suits 
of the kind at issue in this appeal. See Odyssey Br. 2 n.2. 
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this analysis. See Odyssey Br. 37-38; Amici Br. 11-14 & n.8. 
A 1989 State Department memorandum, which Odyssey cites (Br. 37) 
for the proposition that foreign warships "were not to be 
afforded sovereign immunity if they were engaged in commercial 
activities," in fact says precisely the opposite. The 
memorandum, like the Sunken Military Craft Act, makes clear that 
immunity is to be afforded to any "warships and other government 
ships operated for non-commercial purposes and not engaged in 
commercial activity, " and explains that the rule is a restatement 
of the traditional standard for warship immunity set forth in the 
Convention on the High Seas. Memorandum of David Small, U.S. 
Dep't of State, to Mary Mochary, at 2 (July 13, 1989), at 
http : / / www .state . gov/ documents/ organization/ 2 8486. pdf . The 
memorandum explains that a government-owned vessel is entitled to 
immunity if it is either on noncommercial service or qualifies as 
a warship, and concludes that the vessel that is the subject of 
the memorandum is not entitled to sovereign immunity only because 
it satisfies neither of these requirements. Id . at 3. 

Odyssey's reliance (Br. 37) on the Navy's OPNAV Instruction 
3128. 10G is likewise misplaced. That instruction does not 
address the sovereign immunity of sunken state vessels; it speaks 
to clearance procedures for visits to U.S. naval ports. The Navy 
publication that does speak to issues of sovereign immunity, The 
Commander's Handbook on the Law of Naval Operations , does not 
distinguish for immunity purposes between warships on commercial 
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or noncommercial service. It rather confirms that "[a]s a matter 
of customary international law, warships enjoy sovereign immunity 
from interference by the authorities of nations other than the 
flag nation," and that " [ i ] nternational law defines a warship as 
a ship belonging to the armed forces of a nation bearing the 
external markings distinguishing the character and nationality of 
such ships, under the command of an officer duly commissioned by 
the government of that nation and whose name appears in the 
appropriate service list of officers, and manned by a crew that 
is under regular armed forces discipline." Office of the Chief 
of Naval Operations and Headquarters, Dep't of the Navy, U.S. 
Marine Corps, Dep't of Homeland Security, & U.S. Coast Guard, The 
Commander' s Handbook on the Law of Naval Operations chs . 2.2.1-2 
(2007) . 8 The Handbook--like the Sunken Military Craft Act and 
the Convention on the High Seas--applies a distinction based on 
commercial conduct only to other government vessels, not to 
warships. Id. ch . 2.3.1. 

3. Odyssey also seeks to avoid application of the United 
States' international agreements on the ground that those 
agreements extend immunity only to warships themselves, and not 
to their cargo (Br. 43-46) . That argument is likewise flawed. 



8 See also id . ch . 2.1.2 ("Sunken warships, naval craft, 
military aircraft, and government spacecraft retain their 
sovereign immune status and remain the property of the flag 
nation until title is formally relinquished or abandoned, whether 
the cause of the sinking was through accident or enemy action 
(unless the warship or aircraft was captured before it sank) ." 
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The Sunken Military Craft Act explicitly includes in its 
definition of "sunken military craft" a warship' s "associated 
contents" -- i.e. , its "equipment, cargo, and contents" and the 
"remains and personal effects of the crew and passengers" within 
the craft's debris field. Pub. L. No. 108-375, tit. XIV, 
§§ 1408(1), (3)(C), 118 Stat. 2097-98. This definition applies 
to property only "if title thereto has not been abandoned or 
transferred by the government concerned," id . § 1408(3) (C) , 118 
Stat. 2098, but Odyssey does not contend that Spain transferred 
the property in this case or expressly abandoned it. Odyssey 
rather suggests (Br. 44) that this provision somehow limits the 
Act's coverage to property that a sovereign can abandon or 
transf er-- i . e . , which the sovereign itself owns. But that is not 
what the statute says. The cited provision excludes from the 
statute's protection those items that the sovereign has expressly 
relinquished; it does not require that all property on a sunken 
military vessel be state-owned in order to receive statutory 
protection. A contrary reading would leave individuals free to 
engage in unauthorized exploration of sunken military vessels, on 
the pretense of seeking privately owned property. 

Such a result finds no support in the Act's language or 
purpose. To the contrary, the Act specifically includes crew and 
passengers' personal effects among the cargo to be protected as 
part of the sunken craft. Such effects are not owned by the 
sovereign; yet under the Act they are unquestionably part of the 
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protected vessel. The Act by its terms protects a sunken 
vessel's debris site as a whole, including all property on board 
the warship. The High Seas Convention likewise contains no 
distinction between a warship and its cargo for the purposes of 
determining sovereign immunity, and United States authorities 
governing the protection of shipwrecks similarly decline to draw 
such a distinction. See Abandoned Shipwreck Act, 43 U.S.C. 
§ 2102 (d) ("the term ^shipwreck' means a vessel or wreck, its 
cargo and other contents"); Dep't of the Interior, Abandoned 
Shipwreck Act Guidelines, 55 Fed. Reg. 50116, 50121 (Dec. 4, 
1990) ("Any cargo aboard a vessel entitled to sovereign immunity 
also generally remains the property of the flag nation unless the 
cargo had earlier been unlawfully captured by that nation."); 
Naval Historical Ctr., U.S. Dep't of the Navy, Policy Regarding 
Custody and Management of Sunken Navy Vessels and Aircraft Wreck 
Sites (Dec. 10, 2004), available at http://www.history.navy.mil/ 
f aqs/f aq28-l .htm (" [u] nauthorized removal of any property from a 
U.S. Navy wreck is illegal") . 
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CONCLUSION 



If the subject of Odyssey's lawsuit is a Spanish warship, 
international agreements of the United States predating the 
Foreign Sovereign Immunities Act preclude such an action in 
United States court. The district court's opinion should in this 
regard be affirmed. 
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